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the right of parties to make a bona fide compromise after judgment would be 
seriously impaired. Of course, actual fraud upon the attorney entitles him to 
have the settlement set aside to the extent of his lien. Desamen v. Butler 
Bros. (1912) 118 Minn. 198, 136 N. W. 747; see Jones v. Duff Grain Co. 
(1903) 69 Neb. 91, 94, 95 N. W. 1. If, pending appeal, when the final out- 
come is still uncertain, a bona fide settlement is made, then the lien attaches 
to the settlement, and the amount thereof determines the attorney's fee. 
Nichols v. Orr (1917) 63 Colo. 333, 166 Pac. 561; Boyle v. Metro. St. Ry. 
(1908) 134 Mo.. App. 71, 114 S. W. 558; Rickel et al. v. Chi., etc. R. R. 
(1900) 112 Iowa 148, 83 N. W. 957. Contra, Baxter v. Connor (1907) 119 
App. Div. 450, 104 N. Y. Supp. 327; Hammond, etc. R. R. v. Kaput (1915) 
61 Ind. App. 543, 110 N. E. 109. That the settlement in the instant case was 
made without the consent of the attorneys does not, following the better 
view, constitute "constructive fraud" upon them. Nichols v. Orr, supra. The 
fraud must be collusive, and aimed at them directly. Stephens v. Metro. St. 
Ry. (1911) 157 Mo. App. 656, 138 S. W. 904. Inasmuch as in the instant 
case the interveners were forewarned of the impending settlement, and there 
was no actual fraud practised upon them, the dissenting opinion is to be pre- 
ferred. 

Attorney and Client — Discharge of Attorney — Measure of Damages. — The 
defendant retained the plaintiff as attorney and legal adviser for a period of 
one year at a compensation of $5200, payable $100 weekly. The plaintiff acted 
and was paid under the contract^ for some five months when he was dis- 
charged without cause. The plaintiff sues for the balance due at $100 per 
week from the time of discharge until the expiration of the contract term 
of retainer. On appeal from an unanimous decision of the Appellate Division 
affirming a dismissal of the complaint, held, the judgment will be reversed on 
the ground that since the employment was under a general retainer for a fixed 
period, the defendant broke the contract by discharging the plaintiff without 
cause. Greenberg v. Remick & Co. (N. Y. Ct. of App. 1920) 64 N. Y. L. 
J. 765. 

As predicted in (1920) 20 Columbia Law Rev. 792, the instant case limits 
the minority doctrine that, in contracts between attorney and client, there is 
an implied condition that the attorney may be dismissed at any time without 
cause. The result reached also accords with the view there declared to be 
sound that the measure of damages should be the entire contract price and not 
on the basis of a quantum meruit. The very fact that the minority doctrine is 
thus limited indicates that even the few courts which follow it feel uncom- 
fortable in implying such a condition. 

Bills and Notes — Suretyship — Release of Security — Discharge. — The de- 
fendants A and B jointly executed a note to the plaintiff. A, the appellant, 
signed as an accommodation maker. The plaintiff had notice. Later B, 
the principal, conveyed land to the plaintiff as security for the note, and sub- 
sequently, desiring to sell the property, he induced the plaintiff to convey the 
land to one R upon the latter's executing a mortgage and note. The plain- 
tiff discovered an error in the note and returned it to the defendant B for 
correction. The note disappeared, and the plaintiff sued A as joint maker. 
A pleaded that he was a surety and that the plaintiff's release of the collateral 
discharged him pro tanto. The trial court ruled out all allegations with respect 
to suretyship and the plaintiff had a verdict. Held, one judge dissenting, the 
judgment must be reversed. State Bank of Slay ton v. Edwards et al. (N. 
Dak. 1920) 177 N. W. 677. 
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Before the Negotiable Instruments Law, as regards a payee who knew 
the nature of the undertaking, an accommodation maker was a surety and 
had the benefit of all surety defenses. Amer. & Genl. MVge., etc. Corp. v. 
Marquam (C. C. 1894) 62 Fed. 960. Some courts now hold that the Nego- 
tiable Instruments Law has changed the rule so that under such circumstances 
an accommodation maker is no longer a surety. Union Trust Co. v. McGinty 
(1912) 212 Mass. 205, 98 N. E. 679; contra, Long v. Shafer (1914) 185 Mo. 
App. 641, 171 S. W. 690; Fullerton Lumber Co. v. Snouffer (1908) 139 Iowa 
176, 117 N. W. 50. In the instant case, the court held that the accommodation 
party was a surety and accordingly a release of collateral discharged him pro 
tanto. Gotzian & Co. v. Heine (1902) 87 Minn. 429, 92 N. W. 398; see Pledge 
v. Buss (1860) 6 Jur. (n. s.) 695, 696; Colebrooke, Collateral Securities (2nd 
ed. 1898) 239. This is because a release of collateral diminishes the value of 
the surety's right of subrogation pro tanto. See Bronson v. McCormick 
Harvesting Machine Co. (1897) 52 Neb. 342, 72 N. W. 312. In the instant 
case, if the note from R were lost, anyone suing thereon would first have 
to establish its loss. Burgwin v. Richardson (1824) 10 N. C. 203. This action 
could only be brought in equity on filing an indemnity bond approved by the 
court. Hansard v. Robinson (1827) 7 B. & C. 90. Massachusetts allows such 
an action at law. Tales v. Russell (1835) 33 Mass. 315. Today, statutes gen- 
erally govern the action. N. Dak., Comp. Laws (1913) § 7962; N. Y. Code 
Civ. Proc. § 1917. The appellant therefore has not been deprived of his 
security if R's note is lost, but since in suing R he would have to put up a 
bond, the plaintiff should be required to file a bond in suing the surety so as 
not to prejudice the latter. 

Carriers — Loss of Goods — Proof of Shipment. — A box of goods was shipped 
with the defendant carrier, who issued a bill of lading acknowledging the 
receipt of "one case of apparel in apparent good order, weight, contents, and 
quality unknown". Upon arrival at its destination the box was found to have 
been broken into and patched up. The plaintiff in suing for the value of 
the goods alleged to have been stolen did not offer any evidence that the 
apparel removed was in the case when it was delivered to the defendant for 
shipment. Held, the bill of lading merely admitted that the case was external- 
ly in good order and not that it contained apparel. In the absence of prima 
facie evidence that the box contained the goods when handed to the carrier, 
the plaintiff should be nonsuited. New Zealand Shipping Co. Ltd. v. Lewis' 
Ltd. [1920] N. Z. L. R. 243. 

In an action against a carrier for the loss of goods, proof that the car- 
rier received them for transportation and failed to deliver them makes out 
a prima facie case. Southern Ry. v. Levy (1905) 144 Ala. 614, 39 So. 95. 
The burden of proof is on the plaintiff to show there was a delivery to the 
carrier, in other words, that the carrier had custody when the goods were 
stolen. W aliens v. New York C. & H. R. R. (1917) 166 N. Y. Supp. 1083; 
New Chinese Antimony Co. v. Ocean Steamship Co. [1917] 2 K. B. 664. As 
regards the effect given to the recital of receipt in the bill of lading, there 
are two types of cases which the American courts seem to differentiate. 
Where the carrier can easily examine the goods and verify the statement of 
quantity in the bill of lading, the recital is generally regarded as prima facie 
evidence of the shipment of the amount stated, sufficient to go to the jury, 
despite the presence of the words "shipper's count" or of a similar qualifying 
phrase. Morris v. Minneapolis, etc. Ry. (1913) 25 N. D. 136, 141 N. W. 204. 
But it is not conclusive and may be contradicted by the carrier. Reid Phos- 



